Our Case Number: ABP-318701-23
Bord
Pleanala

Peter Sweetman

and on behalf of Wild ireland Defence CLG
PO Box 13611

Bantry

Co. Cork

Date: 26 February 2024

Re: 10 year planning permission for the proposed wind energy development consisting of 22 wind
turbines and all associated infrastructure
located in the townlands of Glenora, Altderg, Keerglen, Ballykinlettragh, Ballycastie, Ballyglass,
Killeena, Glencullin and Lugnalettin, Co. Mayo. (www.glenorawfplanning.com)

Dear Sir / Madam,

An Bord Pleanala has received your recent submission in relation to the above mentioned proposed
development and will take it into consideration in its determination of the matter. Please accept this
letter as a receipt for the fee of €50 that you have paid.

The Board will revert to you in due course with regard to the matter.

Please be advised that copies of all submissions / observations received in relation to the application
will be made available for public inspection at the offices of the local authority and at the offices of An
Bord Pleanala when they have been processed by the Board.

More detailed information in relation to strategic infrastructure development can be viewed on the
Board's website: www.pleanala.ie.

If you have any queries in the meantime please contact the undersigned officer of the Board. Please
quote the above mentioned An Bord Pleanala reference number in any correspondence or telephone

contact with the Board.

Yours faithfully,

P O

Lauren Murphy
Executive Officer

Direct Line: 01-8737275

PAD4
Teil Tel (01) 858 8100
Glao Aitidil LocCall 1800 275 175
Facs Fax (01) 872 2684 64 Sraid Maoilbhride 64 Marlborough Street
Laithredn Gréasain Website www._pleanala.ie Baile Atha Cliath 1 Dublin 1

Riomhphost Emuail bord@pleanala.ie Dot veo2 D01 V802



PETER SWEETMAN & ASSOCIATES
PO Box 13611 Bantry Co Cork

An Bord Pleandla
64 Marlborough Street,
Dublin 1

16. SUBMISSION RE 318701

An Bord Pleanéla’s Legal Functions.

An Bord Pleandla’s has three distinct sets of legal tasks when it deals with an
application such as this one.

1. The Planning Acts
2. The Environmental Impact Assessment Directive
3. The Assessment under the Habitats Directive

4. The Planning Acts

It must examine the application to ascertain if the contents of the application comply
with the Planning Regulations, in particular Articles 22 and 23 of the 2001
regulations. (See Judgement of Humphries J Sweetman v An Bord Pleanala 2020 No.
557 JR)

It must assess the planning merits of Application in accordance with the Planning
and Development Act 2000 (as amended) to ensure that the proposed

development is in accordance with the proper planning and sustainable development
of the area.

2.The Environmental Impact Assessment Directive

An Bord Pleanala must examine the EIAR to ascertain full compliance, with particular
relevance to the following.

INFORMATION REFERRED TO IN ARTICLE 4(4) (of the Directive)

1. A description of the project, including in particular:




(a) a description of the physical characteristics of the whole project
and, where relevant, of demolition works.

(b) a description of the location of the project, with particular regard to
the environmental sensitivity of geographical areas likely to be
affected.

2. A description of the aspects of the environment likely to be significantly
affected by the project.

3. A description of any likely significant effects, to the extent of the
information available on such effects, of the project on the environment
resulting from:

(a) the expected residues and emissions and the production of waste,
where relevant.

(b) the use of natural resources, in particular soil, land, water and
biodiversity.

The Board is required to form and record a view as to the environmental impacts of
the development, considering the EIA Report (EIAR) furnished by the Applicant,
the views of the public concerned and applying its own expertise or if no EIAR is
submitted to screen the development for EIA.

Thirdly, and different in nature to the first two tasks, An Bord Pleanala’s is the
competent authority having responsibilities under the Habitats Directive.

This responsibility is
1. To screen the development under Article 6.3.
2. To make a decision as required under 6.3

The legal case for screening is found in AG Sharpston in the opinion to 259/11
Sweetman & Others v An Bord Pleanala

g7 It follows that the possibility of there being a significant effect on the site will
generate the need for an appropriate assessment for the purposes of Article 6(3).
The requirement at this stage that the plan or project be likely to have a significant
effect is thus a trigger for the obligation to carry out an appropriate assessmernt.
There is no need to establish such an effect; it is, as Ireland observes, merely
necessary to determine that there may be such an effect.”

This is implemented into Irish law by Finlay Geoghegan J. in Kelly -v- An Bord
Pleanala [2014] IEHC 400 (25 July 2014) at

"J6. There is a dispule between the parties as to the precise obligations imposed on
the Board in relation to the stage 1 screening by s.1777U but its resolution is not
strictly necessary in these proceedings. There Is agreement oin the nature and



purpose of the screening process which is well explained by Advocate General
Sharpston in Case C-258/11 Sweetman at paras 47-49:

"47. It follows that the possibility of there being a significant effect on the site will
generate the need for an appropriate assessment for the purposes of Article 6(3).
The requirement at this stage that he plan or project be likely to have a significant
effect is thus a trigger for the obligation to carry out an appropriate assessment.
There Is no need to establish such an effect; it is, as Ireland observes, merely
necessary to determine that there may be such an effect.”

On the basis of the total lack of certainty in the information submitted it is not
possible for An Bord Pleanala to make a decision to grant permission which would
comply with;

'S0 far as concerns the assessment carried out under Article 6(3) of the
Habitats Directive, it should be pointed out that it cannot have lacunae and
must contain complete, precise and definitive findings and conclusfons
capable of removing all reasonable scientific doubt as to the effects of the
works proposed on the protected site concerned.”

The threshold Appropriate Assessment must pass in this context is explained in
paragraph 44 of CJEU Case 258/11

"50 far as concerns the assessment cartied out under Article 6(3) of the
Habitats Directive, it should be pointed out that it cannot have lacunae and
must contain complete, precise and definitive findings and conclusions
capable of removing all reasonable scientific doubt as to the effects of the
works proposed on the protected site concerned.”

This is a strict standard and An Bord Pleanéla does not have legal jurisdiction to give
permission if it is not met.

BASED ON THE INFORMATION CONTAINED IN THE Natura Impact Statement IT IS
NOT POSSIBLE TO COMPLY WITH CJEU Case 258/11

ADDITIONAL GROUNDS
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Peter Sweetman PO Box 13611 Bantry Co Cork
and of behalf of Wild Ireland Defence CLG North Allihies Beara Co. Cork
sweetmanplanning@gmail.com




